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NEWSLETTER

18th November 2010
WELCOME to the latest edition of the Warwickshire Against Domestic Abuse newsletter. We hope you find the information and articles useful and informative.  

If you have anything you would like us to include in a future edition please contact me directly on 01926 412417, or email helenjinks@warwickshire.gov.uk. 

Please forward this newsletter onto any colleagues you think may wish to receive it, or contact me with names and email addresses of anyone to be added to the circulation list.  This newsletter is also available to download from the “Professionals” page of www.talk2someone.org.uk.

Helen Jinks


Changes to the law on murder and manslaughter

Changes to the law on murder and manslaughter under the Coroners and Justice Act 2009 come into force on the 4th October 2010.

The common law defence of provocation is abolished and replaced by “loss of control”.

Because it no longer matters whether the loss of control was sudden, it is expected that victims of domestic violence will find it easier to put forward slow-burn, battered women syndrome defences. 

Husbands whose wives are unfaithful will not be able to use this to help them because the Act specifically states that anything connected to infidelity must be disregarded.

The new law set out in sections 54-56 of the Homicide Act, replacing section 3 of the Homicide Act 1957, states that people are not to be convicted of murder if their loss of control had a “qualifying trigger”.

The trigger could be the fear of serious violence and/or whether things said or done were of an “extremely grave character” which “caused the defendant to have a justifiable sense of being seriously wronged”.

The Act amends the defence of diminished responsibility set out in section 2 of the Homicide Act 1957.

This reduces murder to manslaughter where the defendant was suffering from an “abnormality of mental functioning” arising from a recognised medical condition, which could allow for a wider spectrum of illnesses to be included than are recognised by the existing law.

For those readers who are interested in the technical detail, then please see appendix 1 at the end of the newsletter .
Zafar Siddique
Chief Crown Prosecutor
Warwickshire CPS

Call for participants for film on domestic violence

The makers of a short film about surviving domestic violence would like to hear from survivors to tell their stories.

The film, commissioned by Media Trust for their Community Channel, looks at how people were able to seek help. Was there a special moment? Was there a special person or organisation that gave them a helping hand or a safe space in which to think things through?

The makers are also keen to meet people who work with DV survivors who can speak anecdotally about their experiences - taking care not to mention the name of those involved - eg workers or psychologists. Anyone who contacts the filmmakers will be treated with utmost sensitivity.

If you would like to know more, please contact Adelle Martins - adelle.martins@btinternet.com or call 07809 38 25 24.

NHS awareness raising campaign
To coincide with International Violence Against Women Day on 25 November, an NHS awareness raising campaign is being planned. Targeting patients and NHS professionals, guidance will be made available prior to the launch on how to run the campaign locally, with key messages, prevalence facts and various posters and leaflets for trusts to tailor. There will be a ministerial event

to mark the launch. The materials will be available on www.dh.gov.uk/vawc  from the first week of November and if you are already planning any communications activity to mark this period, please let us know by emailing: violence@dh.gsi.gov.uk

Review of Multi-Agency Risk Assessment Conferences

In September 2010, as part of the coalition government’s Violence Against Women and Girls strategy, Ministers requested that a review of Multi-Agency Risk Assessment Conferences (MARACs) be undertaken to inform our future approach to MARACs. The review, which will report to the Home Secretary by January and will include a survey of all co-ordinators, aims to bring together evidence from a range of sources. The research aims are to explore:
- Existing evidence for effectiveness and cost effectiveness;
- How the MARAC model currently operates within the wider response to domestic violence;
- Variation in current practice amongst MARACs; and
- Future areas for development (including the advantages/disadvantages of placing MARACs on a statutory footing).

Tackling teenage relationship abuse

Earlier this year there was a government-led national campaign to tackle teenage relationship abuse. Building on the success of that campaign we will shortly be making available additional materials to support young people, schools and other front-line professionals to deal with this issue.

This will include:
- A leaflet providing information and advice to young people who are worried about this issue;
- A guide for teachers explaining how to spot the signs of abuse and provide effective support; and
- A toolkit for teachers, including lesson plans and resources, to raise awareness about this issue in schools.

The Home Office is grateful to Women’s Aid, Against Violence and Abuse and Womankind Worldwide for all their work in developing these materials, which will be available on the Home Office website on 25 November.

For more information about the campaign including short films, please visit:

http://thisisabuse.direct.gov.uk
Government abandons rape anonymity move

The government is to abandon its proposal to grant anonymity to men charged with rape in England and Wales after acknowledging there was not sufficient evidence to justify the move and following outcry from women's organisations.

Justice Minister Crispin Blunt said on Friday that the government "made it clear from the outset that it would proceed with defendant anonymity in rape cases only if the evidence justifying it was clear and sound." 

"In the absence of any such finding it has reached the conclusion that the proposal does not stand on its merits. It will not, therefore, be proceeded with further," he said.

The move had sparked condemnation from women's organisations, who pointed out that the proposed move sent the wrong message to survivors of rape and would prevent women from reporting crimes.

You can read the Ministry of Justice's full report here.

New rule on domestic violence, bankruptcy and publication of addresses

Money advisers have been concerned for some time that publication of a person’s address following their bankruptcy, DRO or IVA could lead to violence against them. A new Insolvency Rule 6.235B, covering ‘persons at risk of violence’, has now come into force for bankruptcy. It applied in any case where disclosure of a debtor’s current whereabouts might reasonably be expected to lead to violence against them or people living with them. The equivalent rules for IVAs and DROs are Rule 5.67 and Rule 5A.28 respectively. A new court form 7.1A has been introduced for use when making an application under these rules. The application must be accompanied by a witness statement referring to the relevant rule and containing sufficient evidence to satisfy the court that there is a reasonable expectation that violence may occur. The forms can be downloaded from the Insolvency website. 


Consultation on draft practitioner guidance to tackle female genital mutilation

Female Genital Mutilation (FGM) is an extreme violation of women and girls’ human rights that the government fiercely condemns and is committed to tackling. As part of our cross-government work to prevent and confront this illegal and abhorrent practice, we are currently seeking input on draft guidelines for frontline, multi-agency practitioners who will play a key role in the fight against FGM. We would welcome all comments on the draft guidelines by 3 December 2010. For further information, please visit: www.fco.gov.uk/fgm

Review of implementation of guidance to address forced marriages

As part of its continued efforts to tackle forced marriage, the Forced Marriage Unit is currently conducting a review of the implementation of multi-agency statutory guidance to deal with forced marriage issued in November 2008, under the Forced Marriage (Civil Protection) Act 2007.

The review is being conducted to evaluate how agencies (those who exercise public functions in relation to safeguarding and promoting the welfare of children; and protecting adults, including those with support needs from abuse) have implemented the requirements and principles laid out in the guidance with a view to identifying patterns, good practice and possible areas for improvement. We would be grateful if completed questionnaire could be returned to the Forced Marriage Unit by 17th December 2010. For further information and a copy of the questionnaire please visit:

www.fco.gov.uk/fmu 
Scoping exercise of work to tackle honour-based violence, forced marriage and female genital mutilation

The Home Office are currently conducting a scoping exercise to determine the level of local activity to tackle cases of honour-based violence, forced marriage and female genital mutilation. A questionnaire is being sent to all domestic violence co-ordinators and projects/organisations working to tackle these issues, if you would like to take part please e-mail  VAWGenquiries@homeoffice.gsi.gov.uk  

Completed questionnaires should be returned by 17th December 2010.
Assault guidelines

On 13 October 2010 the Sentencing Council launched a 12 week consultation proposing changes to the guidelines that judges and magistrates use to sentence people for offences of assault.

The Sentencing Council has published a draft guideline, a full consultation paper intended for criminal justice professionals, a shorter public consultation paper, a resource assessment and an equality impact assessment.

If you are a member of the public and you wish to read and/or respond to the consultation please download the following document:
Assault guideline – public consultation [PDF 0.40mb] 
Assault guideline – public consultation (large print version) [PDF 0.17mb] 

Alternatively, you can complete our online questionnaire.

If you are a criminal justice professional (including members of the judiciary) and would like to read and/or respond to the consulation, please download the following document:
Assault guideline – professional consultation [PDF 0.53mb] 

Other useful documents:
Assault – draft guideline [PDF 0.35mb] 
Assault – resource assessment [PDF 0.23mb] 
Assault – equality impact assessment [PDF 0.05mb] 
The closing date for response is 5 January 2011.  
Please send your response by email, or by post to Nigel Patrick, Office of the Sentencing Council, Steel House, 11 Tothill Street, London, SW1H 9LJ.


Swanswell Annual Impact Report 2010
Please use the link below to read the 2010 Annual Impact report from Swanswell.

http://www.zoomdigitalmedia.co.uk/swanswell/report_2010/

Gender Equality Duty factsheet

The Government Equalities Office published a Gender Equality Duty fact sheet in July 2009 which explained how the Duty applied to, and could be used by, public authorities. The department has now updated the fact sheet in light of the commencement of the Equality Act and the new Public Sector Equality Duty, which will come into force in April 2011. The new fact sheet is available on the department’s website: www.equalities.gov.uk


Appendix 1
Changes in the law of murder and manslaughter - Loss of Control

Section 56 Coroners and Justice Act 2009 (the Act) abolishes the common law defence of provocation and replaces it with sections 54 and 55 Coroners and Justice Act 2009. The new provisions will apply to defendants charged with murder where the acts or omissions resulting in the death of the victim took place on or after 4 October 2010. 

Section 54(1) Coroners and Justice Act 2009 states:

"Where a person ("D") kills or is a party to the killing of another ("V"), D is not to be convicted of murder if - 

D's acts and omissions in doing or being a party to the killing resulted from D's loss of self control, 

The loss of self-control had a qualifying trigger, and

A person of D's sex and age, with a normal degree of tolerance and self-restraint and in the circumstances of D, might have reacted in the same or in a similar way to D.

In relation to the reference "loss of self control" within section 54(1)(b) Coroners and Justice Act 2009 it does not matter whether or not the loss of control was sudden. The partial defence could still be put before a jury even where there has been delay between the trigger incident and the murder. However the judge will have to determine whether the time delay was sufficiently substantial to render the defence of loss of control untenable and therefore not sufficient to put before the jury. 

The defence is not available to those who act in a considered desire for revenge. (Section 54(4)). This is so, even if the defendant loses self control as a result of one of the qualifying triggers.

Section 54(5) 

Coroners and Justice Act 2009 clarifies the issues in relation to the burden of proof. On a charge of murder if sufficient evidence of the partial defence is raised by the defendant, the jury must assume that the defence is satisfied unless the prosecution disproves the defence beyond reasonable doubt.


For the purposes of section 54(5), sufficient evidence is adduced to raise an issue with respect to the defence if evidence is adduced on which, in the opinion of the trial judge, a jury, properly directed, could reasonably conclude that the defence might apply. It is a matter of law and therefore an issue for the judge to decide whether there has been sufficient evidence raised to put the partial defence before a jury. 

Section 55 Coroners and Justice Act 2009 defines what is meant by "qualifying trigger" for the purposes of section 54. 

Section 55(2) states that a loss of self control had a qualifying trigger if:

S.55 (3) D's loss of self-control was attributable to D's fear of serious violence from V against D or another identified person or

S.55 (4) D's loss of self-control was attributable to a thing or things done or said (or both) which - 

constituted circumstances of an extremely grave character, and

caused D to have a justifiable sense of being seriously wronged.

S.55 (5) D's loss of self-control was attributable to a combination of matters mentioned in subsections (3) and (4).

Subsection (3) (fear of serious violence from the victim) introduces a subjective test that must be applied as in cases involving self-defence. The defendant will have to show that he genuinely feared that the victim would use serious violence, whether or not that fear was reasonable. 

Subsection (4) (things said or done). Whether the defendant was seriously wronged and he had a justifiable sense to act in the manner that he did is for the jury to determine having applied an objective test. 

Subsection (6) determines whether a loss of self-control had a qualifying trigger:

D's fear of serious violence is to be disregarded to the extent that it was caused by a thing which D incited to be done or said for the purpose of providing an excuse to use violence;

A sense of being seriously wronged by a thing done or said is not justifiable if D incited the thing to be done or said for the purpose of providing an excuse to use violence;

The fact that a thing done or said constituted sexual infidelity is to be disregarded.

Subsection (6) (c) determines that if the qualifying trigger is a thing done or said constituted sexual infidelity this is to be disregarded for the purposes of section 55(4). It is the issue of sexual infidelity that falls to be disregarded under subsection (6) (c) however certain parts of the case may still amount to a defence under section 55(4). For example a defendant who kills her husband because he has raped her sister (an act that could be deemed to be one of sexual infidelity). The act of sexual infidelity may be disregarded however her actions may still fall to be a qualifying trigger under section 55(4).
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